TEOJIOTVIA N ITPABO B VMICJTAME

YIK 297.1

Oc00eHHOCTH MICTAMCKOTO HAaCI€OCTBEHHOIO ITpaBa
B T€O/IOTMYe€CKOM KOHTEKCTe

X.I. Mazomedos

JlarecTaHCKMIT MCTTAMCKIIT YHUBEPCUTET MMeHM Liefixa MyxaMmman-Apuda,
Poccmitckas Penepanns, 367000, Pecriybnuka Jarecran, Maxadkana, yi. [laxagaesa, 136

s uutuposanua: Mazomeoos X. I. OcoO€HHOCTM MCTAMCKOTO HaC/IeCTBEHHOTO ITpaBa
B T€OJIOTMYeCKOM KOHTeKcTe // Bormpocsl Teonorun. 2022. T. 4, Ne 3. C.460-468.
https://doi.org/10.21638/spbu28.2022.307

B cratbe aHaMUSMPYIOTCA OCOOEHHOCTVM MHCTUTYTa MYCY/IbMAHCKOTO HaC/Iell-
CTBEHHOTO TIPaBa, ONpefeNAeTCA 3HAYMMOCTD JJAHHON OTPAcIy B MyCY/IbMaHCKOI
npaBoBoii cucreme. Llenb paboTbl, BBOAALIEH B HAyIHBII 060POT MaouCCIeno-
BaHHBIIl MaTepual, — JaThb OOLIMII aHA/IN3 YHUKATBHOCTY MYCY/IbMaHCKOTO Ha-
C/IEJCTBEHHOIO IIpaBa, YYMTHIBAIOUIEIO BCE JXM3HEHHbIE CUTYALMM U HIOAHCBHI
Hac/lefJOBaHUA B MClIaMe. BpIAB/IEHbI Clelylole OCHOBHbIE XapaKTEPUCTUKHA KC-
CJIeyeMOro HaC/IeCTBEHHOTO IIpaBa: COOTBETCTBIE IIPUPOJie YeloBeKa; becrpi-
CTPAaCTHOCTb B PacCHpefeNieHny JOJell HacleHMKOB; TapaHTHA IIpaB Hac/lefo/a-
TeJIs M HAC/Ie[HNKOB; TIPEJOCTAB/IeH e MTPaBa Ha YaCTHYI0 COOCTBEHHOCTD B IIO/I-
HOM 00beMe; ydeT (GpUMHAHCOBOII HATPY3K!U IPM ONpefeNleHnI JoyIell HaclIelCTBa;
cobmoieHre 6aaHca Py ONpeeNIeHNI JONeil HaCTeHNKOB MeX/Y CTEIeHbIo
POZNCTBA HAC/IEAHMKA, €0 3HAYMMOCTDIO 10 OTHOIIEHNIO K TOKOTHOMY M HY>XI0M
B OMHAHCOBOII MOfiiep)KKe. Bee 3Tu acmeKThl, BhIpaXKeHHbIE B MHCTUTYTeE MCIAM-
CKOTO HaC/IeCTBEHHOTO IIPaBa, IPUIAIOT €My YHUKAIbHOCTD, IOATBEPK/IAIOT €T0
aJallITUBHOCTb KO BCEM COLIMA/IbHO-3KOHOMMYECKMM YCIOBMAM IIO CPAaBHEHMIO
C IPYIMMM CUCTEMAMMU M JIOKA3bIBAIOT, YTO 3TO HE IIIOJ, Y€/IOBEYECKON MBIC/IN,
a 60)kKeCTBEHHBIIT 3aKOH, FapaHTUPYIONINIT TpaBa Ka)XX/I0To B IIOJTHOM 06beMe, 6e3
YIYLEHNI ¥ KPalHOCTEN, YIUTHIBAIOIMII BOSHUKAIOLVIE XMSHEHHbIE CUTYaLIN
¥ He MMEIOIIMii OMMOOK I HeloYeTOB.

Knrouesvie cnosa: vcnam, HaclefoBaHMe, MyCyJIbMaHCKO€E IIpaBoO, 3aBEllaHNeE, Ha-
CIIENHYMKN, Iapuar.

* Ily6nukaums IOAroTOBIeHa U (UHAHCOBOI moagepkke PODY B paMkax HaydHO-
ro mpoekra Ne 21-011-44245 «VIcmaMcKuii AUCKYpC: T€OIOTMYeCKasd MbIC/Ib ¥ KOMMYHUKALUA
B PYCCKOASBIYHOI 0607I0UKE».
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Beenenne

HacrnencrBeHHOE IIPaBO 3aHMMAETCS PellleH)eM BOIPOCOB, BBICTYMAONINX
Ba)KHOJI JaCThIO )KM3HY Ye/TOBeKa, MOCKOIbKY OHO KacaeTCs MMYIeCTBEHHBIX
npo6ieM. Bompocsl, cBA3aHHbIE C MaTepUaabHBIM COCTOSHUEM ¥ CTPEM/ICHN-
€M K HeMy BCeMM BO3MOXXHBIMM CIIOCOOaMI, BCEIZia BBI3BIBAIOT Y JIIOJIEl IIO-
BBIIICHHBII MHTEPEC, YTO 3a4aCTyI0 IPUBOANUT K KOH(INKTAM, OCOOEHHO ec/n
MIMeeTCsI BO3MOXKHOCTD Nprobpecty u4To-nmbo 6e3 0coboro Tpyna, Halpumep,
HOJTYYUTD HACTIEHCTBO.

Bce npaBoBble HOPMBI LIapyaTa HaIpaB/IeHbl Ha NOAepPXKaHMe CTaONIb-
HOCTU M MOPSAZIKA B 00IIeCTBE B 1IeJIOM ¥ Ha COXPAaHEHMe POJCTBEHHBIX OT-
HOILIEeHNIT B YacTHOCTH. Tak Kak pasfen Hac/IeACTBA MOXET CTaTh IPUYNHOI
paspbiBa POJCTBEHHBIX OTHOIICHMII ¥ BO3HMKHOBEHMs KOH(IMKTA Cpefu
PONICTBEHHMKOB, HAC/IE[CTBEHHOE IPAaBO 3aHMMaeT B IIapuare ocoboe Me-
cro. IToaTOMy 6OTBIIMHCTBO €r0 HOPM MOAPOOHO U [ETaNbHO Pa3bACHEHDI
B camoM KopaHe, Torjja Kak 1o octanbHbIM BorpocaM B KopaHe npusoparca
NUIIb 061Me HOPMBI, TOAPOOHO M3TaraeMole B CyHHe. [laxke TaKue BOIPOCH,
KaK HaMas, II0CT, 3aKAT, BXOAAIINE B IOBCETHEBHYIO IPAKTUKY MYCY/IbMaHN-
Ha, He pa3bsACHeHbl B KopaHe HacTONMBKO )Xe [ieTalbHO, HACKOJIBKO BOIIPOCHI
HacmencTral.

CoBepIIeHCTBO MYCYTbMAHCKON IIPaBOBOJ CHCTEMbI, €€ TapMOHIYHOCTD,
TOYHOCTb, CIPABEIMBOCTD, MYLPOCTb U TIOJTHOE COOTBETCTBYE NPUPOJE Ue-
JI0BeKa, HEOCTYDKMMBIE [IS1 4eJI0BEYeCKON MBICIIM, — BCE 3TO YKa3blBaeT Ha
60)KecTBEHHOE ITPONCXOXK/IeHNe KaK HOPM HacC/Ie[CTBEHHOTO IIPaBa, TaK M BCeX
HOPM IIIapuara B Ie/IOM.

ToBOps 0 BAKHOCTM JAHHOI OTpaciy npasa, IlocmanHMK Ajlaxa TOBOPUII:
«CyIIeCTBYIOT TPM OCHOBOIIOJIATAIOIIIIE HAYKM, @ BCE OCTA/lIbHOEe — JIOIOJIHe-
HIIe K HUM: 3aKOHOJIaTe/IbHbIe asATHI, CTOSABIIAACA CYHHA 1 CIIPaBelINBBbIe TOIN
(T.e. HAacmencTBEHHOE TIPaBo. — X. M.)»2.

B npyrom xapuce ITocnanHuk Ajtaxa HasBas HaC/eCTBEHHOE IIPABO I10-
JIOBUHOI BCex 3HaHmMIL: «VI3y4aiiTe HaclefCTBEHHOE NpaBO U OOydaiiTe emy
IPYTUX, IOMCTVHE OHO SIBJISIETCS IIOIOBMHOV 3HAHUIA, Y OHO 3a0bIBAETCS, 1 9TO
3HaHMIE TIEPBOE, UTO TIOTEPsieT Most o61MHa»®. HasbiBast 9Ty oTpacib npasa mo-
JIOBMHON BcexX 3HaHUM, IIpopok XoTen akueHTMpoBaTh BHUMAaHME Ha €€ 3Ha-
YJMOCTM ¥ Ha TOM, YTO OHA CBA3aHA C OfHMM U3 JIBYX COCTOSTHMII Ye/lOBeKa —
CMEpTHIO.

Ilaee MBI pacCMOTpPUM HEKOTOPBIE aCIEKThI MICTAMCKOTO HaC/Ie[CTBEHHO-
TO IIpaBa, KOTOpbIe IPUJAIOT eMY YHUKA/TbHOCTD.

L Cw. 06 aoM: ks 38 5. iaSla i SWy slla sl s [AGy Syxpa. AXkaMy aT-TapyKaTy Ba a/ib-Ma-
Bapuc]. beitpyT: [lap anb-pukp anb-apabu, 1963. C.3.

2 Ilpusopurcst 10: 4ale (pl i 4ale (ol [J60 Madnca. Cynany n6u Mamxka]. Kanp: Jap
UXDBAU ATb-KyTyOu anb-apabus, 1954. C.21.

3 Tam xe. C.908.
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1. CooTBeTCTBIE IPUPOJIE YeTOBEKA

XapaKTepHOIt 4epToii Kc/IaMa ABJAETCA TO, 4YTO BCe €T0 HOPMbI HaIlpaBJie-
HBI Ha 3aIUTY MHTEPECOB O0IecTBa 11 CO3/laHMe OIaronoIydHoit u KoMpopT-
HOJI Cpefibl /I JKM3HeNeATeIbHOCTU YesioBeka. Llenb mapuaTa — HammpaBUTD
JesloBeKa Ha IyTb, COOTBETCTBYIOLINII €ro IPUpPOJe, He Harpy»Kas ero TPYyAHO-
CTSIMU ¥ He 0OpeMeHsist TAroTamm’.

(78 alI] [gom 0o 0ol (B oSl o Las oS 5] Jlas bl J
OH BbIOpas Bac [cfieaB BepyOLMMI| U He YCTAaHOBMII J/IA BaC HMKAKOTO 3aTPy/AHe-

HUS B PeTUrin’.

[185 5 1] [osal) 15 2050 ¥ 5 ol o5 i 3]

Ajurax >xeaeT BaM 00/IerYeH sl U He XKeaeT BaM TPYAHOCTeits.

Pemrenns mapuaTta Bo BCeX IPaBOBBIX BOIIPOCAX COOTBETCTBYIOT MIPUPOJiE
4eTI0BEKa, KaK CBUJIETENbCTBYET AJIIaxX B cype Ap-Pym:

S5 il Gl lls ) 1A o Y Lgle (il b ) ) oyl Uil el 5 18] 1 s i J8
[30 a5l 8 m] [sabes ¥ (il yiS]

O6paTy cBOI MUK K UCTUHHOI perurnu. 1o puTpa [BpoxgeHHOe COCTOsIHME], € KO-
TOpoIl AJTax cospan ymofeil. TBopeHne Ajmaxa He M3MEHNTb. TakoBa IpaBU/IbHAA
penurus, ofHaKo GOMbIIAs YacTh JIOfielt He 3HaeT [aToro)’.

9TOT O6LIMIT IPUHLMI MCIAMCKOTO TIpaBa 4eTKO BUEH U B HAC/IE[CTBEH-
HOM IIpaBe, YYUTBIBAIOLIEM TaKye eCTeCTBEHHbIe KauecTBa 4e/I0BEKa, KaK JIo-
60Bb K OOTraTCTBY M CBOMM JeTsAM. HacnencTBeHHOe IIpaBO rapaHTUPYeT, YTO
60raTcTBO, HAKOIUIEHHOE YelIOBEKOM Ha IPOTKEHNM BCeil )KI3HM, He IIPOIIa-
JieT HaIpacHo 1 OyfieT epeaHo CaMbIM O/IM3KUM eMY JIIOfISIM; 9TO MOTUBMPYET
4e/IoBeKa K TPYAY 1 00yCTPOIICTBY OKPY>Kaloliell CPefibl.

2. BecnpucTpacTHOCTDb B pacnpefeieHNN ojIeil HaCTIeHUKOB

Anax B3si1 Ha cebsl OIpefie/ieHNe TeX, KOMY JJOCTaeTcsi OO/blIasi 4acTh
MIMYILeCTBA, OCTABJIEHHOTO ITOKOJHBIM (KpOMe OJJHOIT TPeTI, KOTOPYIO XO35MH
MO>KeT 3aBellaTb KOMY IOXKeJIaeT), ¥ He OCTaBIJI 9TOTO IIpaBa HUKOMY, Hake
caMOMy X03AuHy umyiiectsa. OH He BIIpaBe ONpeNeNATb HACIEIHNUKOB, YCTa-
HaBJIMBATD JyIsI HUX JOMu. JTO ybeperaeT HaCJAeIHUKOB OT HeCIIpaBeJIMBOCTH,
KOTOpasi MOXKeT UCXOAUTDb OT HACTIe[O/aTess: TMOO OT ero MPUXOTU U HeBeXKe-

4 1Lsay,, e gl d g ba s WS e [Awu-TTlamu6u. Anb-MyBadakar du ycymu am-mapual:
B 4 1. T.2. BeitpyT: [lap anb-Maapuda, 2010. C. 6.

5 Kansim Hllapudp. Tepesop cmbicno. Kasaub: Xysyp, 2020. C.376.

6 Tam xe. C.58.

7 Tam xe. C.441.



CTBa, MO0 OT IPefB3ATOrO OTHOLIEHN KOMY-HUOYAb U3 HacnmeqHukoBS. Bee-
BBIIIHNIT AJITaX 0OBSCHSIET MYLPOCTh CBOETO pPeLIeHNs O paclpeeneHnn 1o-
JIeli HaCJIEMHMKOB TaK:

[11 elill] LS Lade S ) o) ) (pe Ay i Ladi oSV 0 81 agl 05 ) Y

Ber He 3HaeTe, KTO BaM O/vpKe 1 IO/Ie3Hee — Bawuy feTy win popurenn. [Takoe me-
neHne —] obs3arenbHoe [ycTaHOBIeHNe] oT Amtaxa. [ToncTnHe Ajtax — 3HAIOLNIL,
Myppbuit®.

ITO laeT NPEUMYILECTBO MYCYTbMaHCKOMY HaclefCTBEHHOMY IIPaBy Ile-
pen SpyTMMM CUCTEMaMy HaC/IeCTBEHHOTO IpaBa, KOTOPbIE OCTAB/IAIOT 3a Ye-
JIOBEKOM IIPAaBO OIPEJEeNATb HACTIE[HMKOB M YCTAaHABIMBATL UX jomu. Takume
CICTeMbI He 3all[MIIeHbl OT BbIIlIeyKa3aHHBIX HEIOCTATKOB.

3. I‘apaHTI/m IIpaB HACIEJHMNKOB: 3alllVITa NUHTEPECOB CEMbI
" YKpeIIeH!€ pOACTBEHHDIX Y3

HacrencTBeHHOE IIPaBO B MC/IaMe MMeeT 00s3aTe/IbHbIIl XapaKTep Kak /I
Hac/IefoAaTe s, TaK ¥ [/Is1 HACTeIHNKA, He TaBasi HAaC/Ie[OfATeI0 [IPaBa JIMIIATh
KOro-7160 13 Hac/IefHMKOB [paBa Ha HACIEACTBO, YTO FAPAHTUPYET IIpaBa Ipsi-
MBIX Hac/IefHUKOB. TOYHO TaK >ke HeT HeOOXOAMMOCTH, YTOOBI HAC/IEHNK IIPU-
HSUI HACTIEfICTBO, — OH Cpasy BCTYyIaeT B CBOM IIpaBa.

Jlonmy Ka>kKHoro HacaefHMKA B MYCYIbMaHCKOM HAcCIeCTBEHHOM IIpaBe
YeTKO OIlpefiefieHbl U pasrpaHnyeHbl B camoM Kopane. Cypa An-Huca copep-
JKUT HECKONIBKO asITOB, IIOCBSIEHHBIX BOIPOCAM HAC/IEACTBA, IIO3TOMY HOMU
HAC/IeTHMKOB HaXOMATCSA MOf 3a1uToit KopaHa 1 HMKeM 1 HU B KaKuXx 006CTosi-
TE/IbCTBAX He MOTYT OBITb MI3MEHEHbI: YMEHDIIEHBI MU YBETNYEHBI.

Vcnam TaxoKe IpefycMaTpyUBaeT Hac/lefloBaHMe II0 3aBelllaHNIo, HO 00'beM
VIMYIL[eCTBA, HAC/IEYEMOTO II0 3aBEIJAHNIO, He JO/DKEH IPEBBIIIaTh OffHOI Tpe-
TIL OT BCell HACTIEfCTBEHHOI MacChl. 3aBeljaHue, BBIXOAsIIee 3a PAMKI OFHOI
TpPeTHU, MOXKeT OBITH VICIIOJTHEHO TOIBKO C COITIACUs BCEX 3aKOHHDIX HACTIeTHNU-
KOB, I09TOMY JIB€ TPETH HACTIeACTBEHHOI MacChI BCET/a HAXONATCA B PacIopsi-
>KeHUU 3aKOHHBIX HaC/TemHNKOBY.

OcHoBaHMeM /151 JaHHBIX OTpaHMYeHNMIt CIyXuT xapuc [TocranHuka Asn-
Jaxa, nepeaBaeMblit uepes Ca’y n6n A6y Bakkaca:

Korpa Bo BpeMsi POIIaIbHOTO TAIOMHITYECTBA 5T 3a0071€/I 1 OKa3aJICsl Ha KParo cMep-
T, [TocmanHuk Annaxa npuiien HaBecTuTh MeHA. S ckaszan: «O [TocmanHuk Annaxa,
THI BUAVIIB, IO Y€TO JJOBeTa MeHs 9Ta 0607e3Hb. S 6orar, 1 HeT y MeHs HaC/IeHIKOB,
KpoMe eIVHCTBEHHOII fodepy, TaK He MOKePTBOBATH /I MHe JiB€ TPeTU CBOUX JIeHeT
6enubpiM?» IIpopok ckasam: «Her». S cripocui: «A He MO>KepTBOBATh /I MHE TI0JIO-

8 CM. 06 9TOM: bnad Wepas 505, IaSla e gl o 4 1L a3 Waledh [Axmad Mcasu. AXxam armb-Ma-
Bapuc ¢u anr-mapua anp-ucnamus]. Kanp: Tap ar-Tapnud, 1966. C. 39.

® Kansm Hlapugp. Tlepesog cmpicios. C.107.

10 Cm. moppoGuee: Wadayo 1L i, Wasi Wasdle [Xamu6 aw-ITup6unu. Myrau anb-Myx-
Ta/pK]: B 6 T. BetipyT: [Tap anb-kyTy6 amb-Vinmpmus, 1996. T.4. C. 85.
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BuHY?» IIpopok ckasan: «Het, TpeTb, HO 1 TpeTH OyieT MHOTO, Belb JIy4lle, YTOObI
ThI OCTABIJ/I CBOMX HAC/IEJHUKOB OOTaThIMM, YeM HY>K/JAIOIVIMICA U BBIHYK/ICHHbI-
MM IIPOCUTD Yy miofieil. YTo O6bI THI HM M3pacXofoBan pagu Ajtaxa BeeBbllHero, Tbl

HENPEMEHHO ITOTYy4YMIIb 3a 3TO HArpagy, B TOM 4MC/I€ U 3a TOT KYyCOY€K, KOTOprIZ

HOJIOKMIIb B POT CBOEI xeHex L.

3aBelaHue Takke He JO/DKHO OBITh COCTAB/IEHO B yIiepb MHTepecaM Ha-
crnepHukoB. Ilepemaercss ot YOy Xypaiipsl, uro IlocraHHuk Ajraxa ckasai:
«[TorcTrHe My>K4YMHA VTN >KeHII[MHA IPOKMBAIOT IIECTbAECAT JIeT B CIy>KeHUN
Ajmaxy u 3ateM, IPUYMHUB ViLep6 B 3aBelLaHNN, 3aCTY>KUBAIOT afi». [Janee A6y

Xyparipa npouuruposan aat Kopana'?:

a5l oy g5 ) 2508 Sl il sile 5 ) e A5 Jlan e (0 sl Len (s A 20 (4]
[13 sl ) gua] [palanll 5l Alldg L cpal s 531 Lgtind (e (5 n Cain Aliy
[[Tocrte BBITIATHI] 1O 3aBEIAHNIO U [BBIIIATEI] ZO/rA, €C/IM 9TO HE MPUYMHSAET [HuU-
KOMY 13 Hac/leJHUKOB] Bpena. [Bce aTo —] mpukas Anmaxa. VI Ammax — 3Harommii,
Otmenstolnit HakasaHue. TakoBbI rpaHunbl Ajtaxa [ycranosnenssle Vim mst Bac).
Kro mokopusiit Anmaxy n Ero ITocnanHuky, Toro Anax BBefieT B [paiickme] cajibl,
OJ KOTOPBIMU TeKyT pekn. OHU OCTAHYTCS TaM HaBEYHO. DTO — BeMKMit ycrex ',

[TosTomy ToMmy, KTO He O6nagaeT 6ONBIINMM OOraTCTBOM, JIy4lle OrpaHM-
YUTHCA 3aBelljaHyeM He3HAUNTe/IbHOTO VIMYIIIeCTBA, YTOObI He IIPUYMHATD Bpey
HaC/IeTHIKaM, 0COOEHHO eC/Ii UMYIIeCTBa, KOTOPOe OH OCTaB/IAeT Mocye cebs,
He XBaTaeT, YTOOBI IOKPBITh BCE HYXK/[bl HACTIEIHNKOB, M/IM HACTIeHUKAMM SB-
JIAIOTCST HECOBEPIIEHHONETHE IeTH, HY)XX/JAIOIINeCs B COfeP)KaHNIL.

VicriaM BBICOKO LIEHUT TPY/, 4eTIoBeKa ¥ GeperkeT ero MMYILeCTBO U PV XKI3-
HY, U tocrte cmeptu. [llapuar Tpebyer, 4TOOBI UMYIECTBO TPATUIOCH C MOMIb-
3011 /IS Ye/lloBeKa B OPEHHOM WIM BEYHOM (IIOTYCTOPOHHEM) MIUpe, 3alpela-
eT pacTOYMTENbCTBO U OGECIONE3HYI0 TPATy MMYILECTBA. ITa HOPMa KacaeTcs
U 3aBellaHMA. 3aBelljaHue, COAepKalliee BbIJje/IeHIe CPECTB /ISl TPEXOBHOTO
VIV TIOPMI[AEMOTO LIAPUATOM, CIUTAETCS HeeICTBUTE/IbHBIM 1 He MICIIONHSAET-
ca. Taxoke He UCIIONHACTCSA 3aBelljaHNe, KOTOPOe COIEPXKUT OeCIoNesHyo Tpa-
Ty UMYyIeCTBa. 3aBeljaHue, COCTAB/IeHHOE B IO/Ib3y JJOMAIIHETO MITOMIIA VTN
Tpebyloliiee epefaTb MMYIECTBO KAKOMY-/TIMO0 HEeONyIIeBIeHHOMY IIPefIMETY,
TaKXKe IPU3HAETCA HeeICTBUTE/IbHBIM.

Bce sty mpaBoBble HOPMBI HaIlPaB/IEHBI B IIEPBYIO O4Yepeb Ha TO, YTOOBI
3aIMIaTh MHTEPEeChl CEMbM, YKPEIUTb POJCTBEHHBbIE V3Bl U TapaHTUPOBATh
IIpaBa 3aKOHHBIX HAC/ICTHUKOB.

1 Wala anda 20y Maalz, sasyzx wsle [Mmam Mycaum ubn Xadxcadxc. Caxux Mycnum]. BeiipyT:
Myaccucary ap-pucana HammpyH, 2014. C. 686-687.

12§35 W Llas, £ 50 Werys [A6y am-Tatiu6 A6adu. ABH amp-Ma’6yn]: B 14 T. MennHa:
anp-Makraba ac-camadus, 1968. T. 8. C.49.

13 Kansm Hlapuc. Tlepesop cmbicnos. C.107-108.



4. OTcyTCcTBME OrpaHNYEHNII HA MCIIO/Ib30BaHNe
yHaC/IeJOBAaHHOTO MMYIIeCTBa

MycynbMaHCKasi IPABOBasi CUCTEMA AT KaXKIOMY HACTIENHUKY OTHOE
paBo cOOCTBEHHOCTY Ha MOYYEHHYIO OO0 HACIENCTBA, T. €. OH BIPaBe pac-
HOPSDKATHCSL €10 B IIOMTHOM 00'beMe, [0 CBOEMY YCMOTPEHNIO, HE3aBUCUMO OT
BUja uMyIecTBa. HacecTBeHHOE IPaBo APYIMX PErvOHOB YaCTO OrPAHNMYM-
BAJIO TI0/Ib30BaHIe OT/ENbHBIMY BUfJAMI YHACTIELOBAHHOTO MMYyLIecTBa. TaK,
VIH/IYCbI, HEKOTOPBIE TPEKYU ¥ PUMJIsIHE OTPAHUYMBA/IN PACIIOPSDKEHE HEIBNI-
XKVMIMOCTBIO, OHa CYNTAIACh COOCTBEHHOCTBIO CEMbH, a IOTOMY HUKTO 13 4JIe-
HOB CeMbU ObUI He BIIPABE, Ia)Ke PV OCTPOI HEOOXOIMMOCTH, IPOJIABATH CBOO
TOJIIO VUIM OTJENATD €€ OT JIO/IEN OCTaIbHBIX YWIEHOB CEMbM.

B Mycy/npMaHCKOM HacCIe[[ICTBEHHOM IIpaBe [{O/IM HACTIEHHNKOB YE€TKO pa3-
IpaHIYEHbI, 9TO MO3BOJISIET KOKIOMY HACTEIHUKY PACIOPSKAETCSI CBOEN J10-
JIeil TI0 CBOEMY YCMOTPEHMIO U TEM CAMBIM TapaHTUPYeT MPABO YACTHOI CO6-
CTBEHHOCTU B IIOJIHOM 0ObeMe.

5. Y4eT ¢pmHaHCOBOI HATPy3KM IIPU pasfere HacueACTBa

VlcmamMcKoe HacefICTBEHHOE TIPaBo OepeT 32 OCHOBY IPEBOCXOMICTBA OfJHO-
O HAC/IEIHUKA HaJl APYTUM QUHAHCOBYIO HATPY3KY, BO3TIO)KEHHYIO Ha Ka)KJIOTO
u3 Hux. Tak, Ipu pasyiene HACTENCTBA CPENY [IETEN ChIH MOTYYaeT BABOE GOIb-
1Ie J[0Yepy, TIOCKOIbKY JKEHIMHAa OCBOOOXK/IeHa OT 6osblueii yactu (GpuHAH-
COBOJi HAarpy3Ku, KOTOPYIO HeceT My)K4MHa. JKeHIMHA Ha MPOTSXKEHUN Beit
JKUSHU HAXO[MTCA TIOJ| 3AIUTOI U OTIEKOIl MY>KYMHBL. B pomuTenbckom mome
ee obecrednBaeT OTEl], @ TOCTE 3aMY>KeCTBa IONHOE ee 0OecIedenue, KaKkoit
OBl COCTOATEIbHOI OHA HU ObUIa, BO3/AraeTcs Ha My>Ka. TeM caMbIM >KeHIU-
Ha MMeeT 6OTIbIINEe BOSMOXKHOCTHU OTK/IA/[bIBATH U HAKAIIUBATD 3apabOTaHHOE
MIMYII[ECTBO, TOT/Ia KaK MY)K4MHA MOJIBEPyKeH MTOCTOSHHBIM 0653aTe/TbHbIM pac-
xomam'.

(233 2 38l [ malls g5 s 0 ) Al 3l sall e 5] 1Mot i JE
A ror [oTen], koTopoMy ponmnu pebeHKa, 006s13aH obecriednBaTh NUTAHNE Y OEXKIY
Martepy, COITIACHO YCTAHOB/IEHHOMY [00bIYaeM U COIIACHO CBOMM BO3MOXXHOCTSIM] .

Vcxons u3 3TOro ke MPUHLNIIA 101 HAC/e[CTBA JeTeil ITOKOMHOTro Ipe-
BOCXOJUT JOJII0 ero poputeneil. Hampumep, ecnu MOKOWHBI OCTaBUII IIOCTIe
ce0s CbIHA U OTIIA, OTEL] IOKOIHOTO MOTY4NT 1/6 Hac/IefCTBa, a BCe OCTa/lbHOE
TOCTAHETCS ChIHY, TaK KaK JIETV HA4MHAIOT CBOV >KM3HEHHBII Iy Th, X KU3HEH-
Hble TOTPeOHOCTM U HY)XK/Ia B MaTepuaabHOI MOALEP)KKe BhIIIIe, YeM Y POJMTe-
7iejl IOKOJHOTO, KOTOpBIe IMPOLUUIM OGNBIIYI0 YaCTh CBOErO MyTU M HAKOIIMIN
oIIpefe/ieHHbIe CPeiCTBa.

14 Cm. nogpobuee: Axmad Vcasu. Axxam anp-maBapuc ¢M all-lapua aab-MCIAMUSL.
C.43-44.
15 Kansm Hlapucp. Tepesox cmpicos. C. 67.
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6. CobmrogeHne 6amaHca MeXKAY CTENIEHBIO POICTBA HAC/IEIHIKA,
€r0 3HaYMMOCTBIO 110 OTHOIIEHNIO K TOKOVIHOMY M HY>K/IO¥
B mHAHCOBOII MOIEPIKKe

OpHyM 13 00MMX MpaBIJI HACTEACTBEHHOTO IIpaBa ABJIAETCA MpefIoyTe-
HIe 6/IM3KOTO POACTBEHHMKA HaJ| JanbHUM. [JaHHOE IPaBIIO OCHOBAHO Ha He-
CKOIbKUX ITpMHIINIIAX:

— IIpeAIIoYTeHNe 110 TUHUU POOCEA: TVIHNY HUCXOJAIIETO POICTBA OT/IA-
eTcsl IIpeIIouTeH e Iiepefl IMHel 60KOBOTO POfICTBA;

— IIpefIoYTeHNe IO cieneHU poocmea: POFCTBEHHNKI OfHOI IVHIN Me-
0T IIPEBOCXOMCTBO APYT HAJl IPYIOM II0 CTENEHN POJCTBA; TaK, IIPEAIIOYTEHIE
OT/laeTCs OTIY IIepef IefloM, ChIHY Ilepefi BHYKOM, Opaty Iepef IIeMAHHIKOM;

— TIpefIouTeHNe TI0 cusie podcmea: POACTBEHHNKN OJHOI IVHUY, NMeIo-
)€ OJVHAKOBYIO CTENEHb POMICTBA, MOTYT IONTYYMUTh MPEUMYIECTBO IO CHTIE
POZCTBA; TaK, POLHON OpaT MMeeT IPEBOCXOACTBO HaJ| eAMHOKPOBHBIM OpaToMm.

IToMymo 3TOrO, B HIapMATCKOM IIpaBe IPM pacHpefe/ieHNy HaclencTBa
YYMTBIBAIOTCA 3HAYMMOCTD HAC/IeJHMKA 110 OTHOUIEHMIO K IIOKOJTHOMY U HY>KJa
B MaTepuanbHOI NOAAep>KKe. DTOT IPUHIMUI YETKO MPOABIAETCSA B IONMyde-
HIU HAcCNeNCTBa OTLOM. VI3-3a CBOEro BRICOKOTO IOIOKEHNA B CEMbE OTEL] He
MOXKeT OBITH He JOIyIIEH K HaC/IEJOBAHNIO, OJJHAKO B 3aBUCUMOCTH OT CUTY-
alyuy MOXKeT MEHATbCS ero BUJ, HaclefoBaHNA. Tak, OH MOXKeT Hacle[oBaTh:
1) KOHEYHYIO IO/IO NIPY OTCYTCTBUM Y MIOKOJHOTO HAC/IEHNKOB HUCXOJAIIETO
POJICTBA MY)XCKOTO M YKEHCKOTO I10713; 2) OffHY IIeCTYI0 BMecTe C KOHEYHOII J10-
JIell, eC/IN Y TIOKOHOTO MIMEETCA HACTEHMK HUCXOAAIIETO POJCTBA YKEHCKOTO
nosna; 3) TONMbKO OffHY LIECTYI0 4acTh, €CIM MMeeTCS HACTAeHUK HUCXOJAIIEro
POJCTBA MY>KCKOTO 11071a. MUHMMabHasA SO/, KOTOPYIO OH IOy4aeT B T060M
ClIydae, paBHa OfJHOII IIECTON YaCTy HAC/IECTBEHHO MacchI'®.

B mepBoit cutyarym oTer; B TI060M CTydae TapaHTUPOBAHHO MOTyYaeT KO-
HEYHYIO JIOJII0, IPEBBIIIAONYI0 OFHY IIECTYI0 YaCTh HacleCcTBa. Bo BTopoii cn-
Tyalu, KOIJla BMECTE C OTL[OM HAC/IEACTBO IE/IAT OfHA U/IM HECKOIBKO Iouepent
HIOKOJIHOTO, KOHeYHasI O/Is1 B HeKOTOPBIX IpUMepaxX MOXeT OBITb MEHbIIle Ofi-
HOJI LIIeCTOII V/IN PAaBHATHCA HYIIIO, IIO3TOMY K Hell 06aB/IsAeTCA yCTaHOBJICH-
Had [0 B pasMepe Of[HOII 1IecTol OT HaclecTBa. Hanpumep, ecnu nokoiHas
OCTaBIAeT mocye cebs 0TIfa, My>Ka M IBYX Jl0Uepelt, TO JouepsIM IT0Ka3aHa yCTa-
HOBJIEHHAs 071 B pa3Mepe IBYX TpeTel, My>Ky — OJIHa YeTBepTasd, a OTel] IIPK
HAaC/Ie[IOBaHNUM TOJIBKO KOHEYHOU SOV MOTY4IT ObI JINIIb OFHY BEHA/LIATYIO.
IToaToMy OH B IIepByI0 OYepefib HACTIEAYeT YCTaHOBIEHHYIO IOJII0 B PadMepe Ofi-
HOJ LIECTON U IIPY HAJIMYMM OCTATKA IIOCTIE STOTO YAOCTAMBAETCA Y KOHEYHOM
momu. MyzipocThb JaHHOTO M3MEHEHNS B JI07Ie OTIIA 3aK/TI0YaeTCs B ero 0co060M
IIOJIO>KEHUY 110 OTHOIIEHMIO K TIOKOMHOMY M B ITOBBIIIEHHON OTBETCTBEHHOCTH
3a ceMblo. B TpeTbeii cutyaryn o714 oTIia CBefieHa K MUHMMYMY. 9TO 00yC/IOB-
JIEHO T€M, 4TO 37IeCh HAC/IE[CTBO pasfieNnaeT C OTIOM HacIeTHMK HUCXOAAIIETO

16 Cm. 06 atom: Hypeanues P.M. HacnencreeHHoe npaBo B ncname. Kasaub: Visgarens-
cTBO JIyXOBHOTO yIpaBieHNs MycyabMaH Pecy6omuku Tatapcrasn, 2009. C.27.



POACTBA MY>KCKOTO ITo/1a (CBIH M ChIH ChIHA). HecMOTps Ha BBICOKOE ITOTIOXKe-
HJle OTL, €ro JOJII0 CBE/IY K MUHUMYMY B II0/Ib3Y CbIHA, YTOOBI OKa3aTh MOJ-
IEPXKKY IO pacTaIoIeMy IIOKO/ICHNIO, TaK KaK OHO 0OJIblile HY>KHaeTCsl B Hell.

3akiroueHue

PsAl OTMe4YeHHBIX B CTaTbe MOJIOKEHUIT ¥ aCIeKTOB MCTaMCKOTO Haclef-
CTBEHHOTO IIpaBa IPUAAIOT eMy CIeUMpUIHOCTD, JaXKe YHUKanbHOCTb. Off-
HOM 13 BaXKHBIX YE€PpT MHCTUTYTa HACJIEACTBEHHOI'O IIpaBa B MC/IaMe ABJISACTCA
a[JalITMBHOCTD K COLMA/IbHO-9KOHOMIYECKUM YCIOBUAM. BmecTe ¢ Tem npuse-
[IeHHBIe TIPYIMepbl IPU3BaHBI IOKA3aTh, YTO 3TA ANANTUBHOCTb KOPEHNUTCA He
B pa3pabOTaHHOCTY 6/1arofapsi yCUInsAM IOPUCTOB, @ B TEOTOTMYECKMX OCHO-
BaHNAX IIPABOBOI MBIC/IH, COIVIACHO KOTOPBIM (YHIAMEHTOM IIpaBa B IJIOM
¥l HaC/Ie[ICTBEHHOTO IIpaBa B YAaCTHOCTYU CITYXXUT 00XKeCTBEHHDII 3aKOH, Y4u-
THIBAIOLVIIT )KVMI3HEHHBIE CUTYallM, KOTOpble MOIyT BO3HUKHYTD B 3TOi1 chepe
IpaBOIpPUMEHEHM, TAPAHTUPYIOLUIT IpaBa KaKAO0T0 B MAKCYMAa/IbHO ITOTHOM
ob6DbeMe, 6e3 yIyIieHniT ¥ KpatHOCTell.

CraTbs HOCTYNUIA B peflakipio 15 centabpsa 2021 r.;
pexkoMeHzloBaHa K neyatu 1 mions 2022 .
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This article analyzes the features of the institute of Muslim inheritance law,
determining the importance of this branch in the Muslim legal system. The purpose
of this article, which introduces little-researched material, is to give a general
analysis of the uniqueness of Muslim inheritance law, taking into account all life
situations and nuances of inheritance in Islam. As a result of the study, the following
main characteristics of the inheritance law under study were identified: compliance
with human nature; impartiality in the distribution of the shares of heirs; guarantee
of the rights of the testator and heirs; granting the right to private property in
full; taking into account the financial burden when determining the shares of
inheritance; maintaining a balance in determining the shares of heirs between the
degree of kinship of the heir, his significance in relation to the deceased and the

* The reported study was funded by the Russian Foundation for Basic Research according
to the research project No. 21-011-44245.
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need for financial support. All these aspects expressed in the Institute of Islamic
inheritance law give it uniqueness, confirm its adaptability to all socio-economic
conditions of society in comparison with other systems, and prove that this is not a
fruit of human thought, but a divine law guaranteeing the rights of everyone in full,
without omissions and extremes, taking into account all aspects and life situations
that do not have mistakes and shortcomings, which is beyond the power of human
thought.

Keywords: Islam, inheritance, Muslim law, will, heirs, Sharia.
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